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RECENT LEGAL LITERATURE 



Treatise on the Law Governing Nuisances, with Particular Reference to its 
Application to Modern Conditions. By Joseph A. Joyce and Howard 
C. Joyce. Matthew Bender and .Co., Albany, N. Y., 1906, pp. cvi, 866. 

It takes a good deal of courage to prepare a work upon such a wide and 
indefinite subject as Nuisances. The authors recognize the difficulty, and 
often recur to it, as "It is not practicable to give other than a general defini- 
tion of what constitutes a nuisance." § 1, and it is difficult to determine "to 
which class the alleged nuisance belongs," — public or private, § 12 ; or to 
"define just what degree of injurious influence must be reached'" to constitute 
a nuisance, § 19, and "what constitutes a nuisance with reference to the carry- 
ing on of a trade or business is a question of fact which is not easy to deter- 
mine," § 85. 

Notwithstanding th« difficulty of the subject the authors have bravely 
undertaken, and successfully accomplished, the task of preparing a very use- 
ful work upon the subject. In their nineteen chapters, they cover the whole 
topic in a very acceptable way, without unnecessary discussion, though keep- 
ing well before one the general principles underlying the subject, while giving 
tersely and accurately in the text the points ruled in something over three 
thousand cases, decided by the courts, high and low, down to about 1906. 
There is a good balance kept -between the text and notes, and in the notes are 
frequently given apt and pointed quotations from the decisions themselves. 
Occasionally in the text is given an extensive, but appropriate, statement 
taken from some luminous opinion upon the matter under discussion. The 
chapters treat of definitions; classification; fundamental principles; prescrip- 
tive right; purprestures; legalized nuisances; trade or business; smoke fumes 
and gases; noisome smells, noises, jars and vibrations; animals and animal 
enclosures^ nuisances affecting highways; waters; municipal powers and liabil- 
ities; remedies, nature and form, right to abate, subject matter, parties, 
defenses, and damages. The chapters relating to trade Or business, legalized 
nuisances, highways, waters and smoke are particularly full. The authors have 
done their work well. The mechanical appearance of the book is good, but an 
occasional slip in the printing is seen, as for instance, "former" for "power" 
in 20th line of § 149. H. L. W. 



A Treatise on the Law op Taxation by Special Assessments. By Charles 
H. Hamilton of the Milwaukee Bar. Chicago. George I Jones, 1907, 
pp. lxxxv, 937. 
In his preface the author tells us that he wrote this book because he 
thought it was needed. And the facts seem to bear him out in his assump- 
tion. The field covered by the work, while narrow, is one of the very few 
hitherto neglected by text-writers. 

The fourteen chapters include, The Origin, History and Definition of 
Special Assessments; Constitutional and Statutory Powers and Restrictions; 
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Limitations on the Exercise of the Power; The Purpose for which Special 
Assessments are Authorized; What Property Subject to Special Assessment 
— Exceptions; The Initiatory Proceedings; The Proceedings Necessary to 
Acquire Jurisdiction — The Ordinance ; The Proceedings Necessary to Acquire 
and Retain Jurisdiction; The Proceedings Necessary to Retain Jurisdiction — 
The Assessment ; Assessments for Specific Improvements — Valid and Invalid 
Assessments; Confirmation of the Assessment — Damages; Collection of the 
Tax and Method of Enforcement; Duties, Rights and Remedies of the Tax 
Payer; and Reassessments and Proceedings to Validate Void Assessments. 

From the foregoing titles it is evident that the author has aimed not only 
to set forth the substantive law of Special Assessments but also to enumerate 
and explain the various steps in the procedure of their collection. 

In the discussion of the origin and history of special assessments, Mr. 
Hamilton comes to the conclusion that the power of special assessment needs 
no express constitutional authority, it being a branch of the taxing power 
which is inherent in the legislative branch of the federal and state govern- 
ments. While defining the limitations on the power of special assessment 
imposed by the fundamental principles of the social contract as distinguished 
from constitutional and statutory restrictions, the author makes a strong 
argument against the position taken by some courts which concede that 
special assessments must be based on special benefit, but hold, nevertheless, 
that if the legislature arbitrarily determines that the property in a certain 
district is in fact benefited to the amount of the tax imposed (whether such 
finding be true or false) such action of the legislature is final and the courts 
cannot interfere. The author declares that the power to determine finally 
the question of special benefits is in the courts and that it is their duty to 
set aside an enactment in so far as it provides for an assessment of benefits 
not actually received. This doctrine of special benefits is emphasized through- 
out the work as the only legal or rational foundation for the exercise of this 
form of taxation. The injustice resulting from the application of the "Front 
Foot Rule" and other rules in particular cases is pointed out. 

The major portion of the work is devoted to an enumeration and discus- 
sion of the steps necessary to the collection of special assessments. While the 
treatment of this particular subject in the text is of necessity somewhat gen- 
eral, very copious notes and citation of authorities, generally classified by 
states, are intended to adapt the book to the needs of the practitioner in any 
jurisdiction. Over three thousand four hundred cases are cited, and in each 
instance the citations are to the official reports, to the reporter system, and 
to any series of selected or annotated cases in which a given case may be 
found. The index seems to be complete. It covers ninety-two pages. 

Five years' experience as solicitor for the city of Milwaukee has eminently 
fitted Mr. Hamilton to write authoritatively on this particular subject and 
he has done his work well. The publishers have turned out a volume of 
excellent appearance. J. P. B. 



